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Division 24:  Commissioner for Equal Opportunity, $2 732 000 - 
Mr A.P. O’Gorman, Chairman.  

Mr J.A. McGinty, Attorney General. 

Ms Y. Henderson, Commissioner for Equal Opportunity. 

The CHAIRMAN:  This estimates committee will be reported by Hansard staff.  The daily proof Hansard will 
be published at 9.00 am tomorrow. 

The estimates committee’s consideration of the estimates will be restricted to discussion of those items for which 
a vote of money is proposed in the consolidated fund.  This is the prime focus of the committee.  While there is 
scope for members to examine many matters, questions need to be clearly related to a page number, item, 
program or amount within the volumes.  For example, members are free to pursue performance indicators that 
are included in the budget statements while there remains a clear link between the questions and the estimates.  It 
is the intention of the Chairman to ensure that as many questions as possible are asked and answered and that 
both questions and answers are short and to the point. 

The minister may agree to provide supplementary information to the committee, rather than asking that the 
question be put on notice for the next sitting week.  For the purpose of following up the provision of this 
information, I ask the minister to clearly indicate to the committee which supplementary information he agrees to 
provide and I will then allocate a reference number.  If supplementary information is to be provided, I seek the 
minister’s cooperation in ensuring that it is delivered to the committee clerk by 17 June 2005, so that members 
may read it before the report and third reading stages.  If the supplementary information cannot be provided 
within that time, written advice is required of the day by which the information will be made available.  Details 
in relation to supplementary information have been provided to both members and advisers and accordingly I ask 
the minister to cooperate with those requirements. 

I caution members that if a minister asks that a matter be put on notice, it is up to the member to lodge the 
question on notice with the clerk’s office.  Only supplementary information that the minister agrees to provide 
will be sought by 17 June 2005. 

Ms S.E. WALKER:  I seek some clarification of the budget papers.  I note that we are dealing with particular 
divisions, but elsewhere in the budget papers are matters that refer to the Attorney General, such as items on the 
judiciary and judicial support services.  However, we will not be able to ask the Attorney General questions on 
those parts.  Why is that?  Is the Attorney General reticent to answer questions on those sorts of things?   

Mr J.A. McGINTY:  No, but the member is quite correct; an error was made in putting together the basis for 
the estimates committees.  A reasonable proportion of my portfolio responsibility, particularly that dealing with 
the courts, has been set aside for consideration by the Minister for Justice in his session this evening.  I do not 
know why that occurred.  It was drawn to my attention only this morning.  We raised the matter with the Clerk 
of the Legislative Assembly, Peter McHugh, who said that it could not be changed.   

Ms S.E. WALKER:  It is quite a significant part, and it impacts a lot.  How can we rectify that?   

Mr J.A. McGINTY:  I do not know.   

Ms S.E. WALKER:  We will not be able to question the Attorney General on serious issues, such as the 
implementation of the Magistrates Court package and how the judiciary is being supported, for instance in the 
Children’s Court and the new Court of Appeal.  The Chief Justice is not here; will someone else be provided?   

The CHAIRMAN:  Members, the advisers will be available to the Minister for Justice when he sits this 
evening.  Those questions can be appropriately asked at that time.  I ask that we turn our attention to division 24, 
on the Commissioner for Equal Opportunity.   

Ms S.E. WALKER:  I refer to the fourth dot point of the major achievements on page 401, which states - 

Contributed to the drafting of the Government’s Consultation Paper on Racial and Religious 
Vilification, released in August 2004, . . .  

I will again ask the Attorney General a question that I asked when that paper was released, as he now has the 
commissioner sitting beside him: why was the whole history of Jack van Tongeren omitted from the history of 
racism in that consultation paper?  

Mr J.A. McGINTY:  The discussion paper raised in-principle issues.  In my view, it would not have been 
appropriate to provide as part of that discussion paper a detailed analysis of all aspects of the offending and 
behaviour of Jack van Tongeren over several decades in Western Australia.  The paper raised a host of issues 
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and sought public input for the purpose of discussing potential legislative reform of racial and religious 
vilification matters.  Jack van Tongeren has been a significant contributor to that debate because of his actions, 
his criminality and the charges that he is currently facing.  However, I do not know that a full recitation of all 
aspects of his history would have added a great deal to the paper.   

Ms S.E. WALKER:  The point is that the paper will now be part of the legal history of our state.  The whole 
point of the paper was Jack van Tongeren.  The reason the commissioner left out his whole history from the 
paper has not been addressed.  I do not know whether it was due to incompetence.  I am not talking about the 
charges that he faced at the time, but the ones on which he had been found guilty and which are a part of the 
history of this state and have been related in newspapers and different documents from time to time.   

Mr J.A. McGINTY:  The discussion paper dealt with religious and racial vilification in both a criminal and civil 
context.  Legislation was passed by the Parliament last year that further criminalised behaviour of a racial nature.  
It was clear from the advice we received from the police that, up to that point, the police had not relied on the 
racial vilification provisions of the Criminal Code to found prosecutions because of the various intents that 
needed to be proven.  It is far easier to proceed under other provisions of the code.  Consequently, we moved to 
change the law in that regard and received significant input from the Director of Public Prosecutions on the 
content that should be included.  The other aspects of the discussion paper were religious vilification and the 
possibility of civil penalties applying to racial and religious vilification.  The civil approach is proceeding as a 
result of the discussion paper.  To give a short answer to the member’s question, the discussion paper was put 
out with a view to provoking discussion about each of those various issues.  It was not thought necessary to 
include in that paper a full blow-by-blow description of the history of Jack van Tongeren to properly raise the 
various issues.  The member obviously disagrees with that.   

Ms S.E. WALKER:  I am sure that most people would.  I just wonder whether any inquiries have been made.   

The CHAIRMAN:  Members, I ask you to ask questions rather than make statements.   

Mr P.B. WATSON:  I refer to the second dot point on page 397, which states - 

The Report ‘Finding a Place: An Enquiry into the Existence of Discriminatory Practices in Relation to 
the Provision of Public Housing to Aboriginal people in Western Australia’ was completed and 
launched.  A committee has been established to plan and oversee the implementation of the 
recommendations of the report. 

What progress has been made on that?  

[2.10 pm] 

Mr J.A. McGINTY:  I will ask the Commissioner for Equal Opportunity to respond to that question.  

Ms Y. Henderson:  A committee has been established and it has on it representatives of some government 
departments, such as Indigenous Affairs and Community Development.  It has on it representatives of 
indigenous organisations and representatives of community groups, particularly from regional areas, who were 
active in bringing people together for purposes of making submissions to the inquiry.  For example, 
representatives from Katanning, Roebourne and Kalgoorlie are on this committee.  These people were 
particularly active during the process of the inquiry.   

Mr T.K. WALDRON:  On page 397, under significant issues and trends, the third dot point states - 

The Commissioner’s Legal Officers have continued to adopt a proactive approach to resolving 
complaints in the State Administrative Tribunal by mediation and negotiation . . .  

I have received complaints locally.  Is the Attorney General satisfied that, when there is a complainant and 
respondent, both of them are given equal opportunity?   

Mr J.A. McGINTY:  Perhaps I will get the commissioner to respond to that question.   

Mr T.K. WALDRON:  If the Attorney General would like me to make it clearer, I can try.   

Mr J.A. McGINTY:  The issue is clear.   

Ms Y. Henderson:  In responding to that, we need to make a distinction between the commission and the 
tribunal.  At the stage of the commission, which is essentially a conciliatory process - 

Mr T.K. WALDRON:  That is what I was referring to. 

Ms Y. Henderson:  That is fine.  At that stage, the commission’s officers act in an impartial manner.  When the 
complaint comes in, it is on-forwarded to the respondent.  Any comments that the respondent makes are then 
forwarded back to the complainant for his information and, as soon as possible, a conference is convened 
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between them.  The conciliation officer acts as an impartial conciliator in that process.  If the matter is not 
resolved within the commission, as members probably know, it moves on to the tribunal stage and that is more 
like a court.  At that point, the commission’s legal officers, in accordance with the act, act on behalf of the 
complainant, so their role is different.  While the complaint is within the confines of the commission, the 
commission acts in an impartial manner.   

We conduct surveys of complainants and respondents and, on the issue of impartiality, the satisfaction figure is 
usually extremely high.  Some other figures are not as high as that, but generally on that issue there seems to be a 
level of contentedness on both sides that conciliation officers have acted in an impartial manner.   

Mr T.K. WALDRON:  I would like to seek further clarification.  In the case of conciliation, sometimes the two 
parties can reach a settlement.  Does the Equal Opportunity Commission get advice on that settlement, or is it 
expressly between the two parties?  Does the commission have a role if there is a settlement and the case does 
not go before the tribunal?  

Ms Y. Henderson:  The settlement usually occurs during the conference at which the conciliation officer is 
present.  He or she normally chairs the conference.  The respondent is aware of what sort of outcomes the 
complainant seeks before he  goes into the conference, so he knows what the person is looking for.  It may range 
from an apology to payment of back wages to agreement to undertake some training by the respondent or 
whatever.  It could be a range of different things.  When an agreement is reached between the parties, it is then 
put into a document and it is usually signed and completed on the day.   

Mr M.J. COWPER:  I refer to the delivery of services on page 397.  What is the reason for the cost overrun?   

Mr J.A. McGINTY:  I thank the member for that question.  Cabinet approved the transfer of the substantive 
equality unit from the Department of the Premier and Cabinet to the Equal Opportunity Commission from 1 
January 2005.  The substantive equality unit provides training for the public sector on substantive equality and 
oversees support to facilitate implementation of the policy framework through a whole-of-government approach 
by working in partnership with each participating public sector department or agency.  It was caused by the 
transfer of the substantive equality unit from the Premier’s office for half of the current financial year.  As I 
understand it, with that came the budgetary allocation from the Premier’s office as well.  It was the transfer of a 
function internally between the Premier’s department and the Equal Opportunity Commission.   

Mr M.J. COWPER:  I have a further question.  In essence, when  it transferred across, was the budget 
allocation included in the initial budget allocation?  

Mr J.A. McGINTY:  The initial budget allocation was made at this time last year, in 2004, and during the 
course of the financial year the function was transferred.  At that time the money also would have been 
transferred but would not have shown up in any of the budget papers that were printed some six months earlier.   
The commissioner will correct me if I am wrong, but the Commissioner of Equal Opportunity has run according 
to budget with this function being transferred in, and with that there has been a balanced budget for the Equal 
Opportunity Commission.   
Ms S.E. WALKER:  I refer to the third dot point of significant issues and trends on page 397, which states - 

The Commissioner’s Legal Officers have continued to adopt a proactive approach to resolving 
complaints in the State Administrative Tribunal by mediation and negotiation, rather than by litigation.   

Will the Attorney General explain how that is set up?   

Mr J.A. McGINTY:  There is a minor conflict between the Equal Opportunity Commission and the State 
Solicitor’s Office about the approach that should be taken on equal opportunity matters when they come before 
the State Administrative Tribunal.  I guess the distinction, if I can be blunt, comes down to the commissioner 
wanting a more outcomes-based approach, designed to achieve quality outcomes.  The State Solicitor’s Office 
sometimes takes a legalistic approach, raising issues such as jurisdiction and things of that nature.  These are 
matters that have been raised by the commissioner in discussion with the State Solicitor’s Office, and what has 
been sought to be achieved is some sort of better understanding between the Commissioner for Equal 
Opportunity and the State Solicitor’s Office.  They need to adopt an approach for when matters go before the 
State Administrative Tribunal.  I can give one example that was raised with me.  It was a question of a 
schoolteacher who wanted adoption leave.  At the time the teacher wanted that leave, adoption leave was not an 
award entitlement, but it was thought to be fair for the teacher to pursue it through the tribunal.  Adoption leave 
is now a substantive entitlement in the teachers’ EBA.  The jurisdictional approach that was adopted by the State 
Solicitor’s Office was thought by the commissioner at the time to be inappropriate, given the broader range of 
considerations that were at play.  I think that is what this particular issue is referring to; that the commissioner’s 
approach to matters before the State Administrative Tribunal is that she is still trying to achieve a mediated or 
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negotiated outcome, whereas often the State Solicitor’s Office, representing particular government departments, 
is seeking to adopt a more legalistic approach.  That is a conflict in the system on which we are trying to get 
some understanding.   
Ms S.E. WALKER:  I am tempted to ask who is winning.   
Mr J.A. McGINTY:  I do not think anyone is at the moment.   

Ms S.E. WALKER:  Are sexual harassment matters dealt with by the commission?   
Mr J.A. McGINTY:  Yes.   
Ms S.E. WALKER:  Is there a suggestion by this new trend that a sexual harassment matter might be mediated 
or negotiated rather than, say, a criminal offence charge being laid?   

Mr J.A. McGINTY:  I will get the commissioner to respond.   

[2.20 pm] 

Ms Y. Henderson:  In a sexual harassment matter, the commissioner would never seek to dissuade any person 
who wishes to approach the police from pursuing criminal charges if that is appropriate.  People may pursue 
matters in several jurisdictions, and they are entitled to do that.  If they bring the matter before the commission, it 
is entirely the call of the person making the complaint as to how that person wants to resolve it.  Some people 
pursuing complaints of sexual harassment actually find that through negotiation their harasser agrees to 
undertake a course of training, make an apology or pay some compensation or whatever.  For those people, that 
outcome might be preferable to the matter proceeding to a full hearing, which is an adversarial trial-like setting 
in which the complainant has to again recite all the intimate details of everything that happened and for which 
the outcome might be very similar to what could have been achieved in the conciliation.  It is often the call of 
complainants that they would rather settle, and they might look to other decisions to see what would be an 
appropriate level of compensation that might be awarded if the matter proceeded within the tribunal. 

Ms M.M. QUIRK:  I refer the Attorney General to page 399, service 1, provision of information and advice 
regarding equal opportunity and human rights.  Has the commission undertaken any work into systemic racism 
in the past 12 months or so; and, if so, what is the nature of that work? 

Mr J.A. McGINTY:  I will ask the commissioner to answer. 

Ms Y. Henderson:  Yes, the commission has been very actively involved.  As the Attorney General pointed out, 
a substantive equality unit has been established.  It was initially located within the Department of the Premier 
and Cabinet under the Office of Multicultural Interests.  It now operates within the Equal Opportunity 
Commission.  It has produced a policy on substantive equality that is intended to apply across the whole of 
government.  It worked with four pilot agencies: the Police Service, the Department of Justice, the Department 
of the Premier and Cabinet and the Department for Community Development.  It has now moved on from that 
pilot and is assisting all 21 large government departments go through their own policies and practices with a 
view to ensuring that the service they provide to their clients is appropriate to the racial and cultural background 
of the person receiving the service.  A great deal of work has been done with those departments on that.   

Mr T.K. WALDRON:  On page 401, the second dot point under major initiatives for 2005-06 refers to a review 
of the conciliation process, including current policies and procedures etc.  Will people who have been through 
the conciliation process on either side and the general public be involved in that review to give feedback?  It 
states that the review will ensure the services are delivered in a timely and efficient manner.  I guess the efficient 
manner will depend on how it is run.  Therefore, will the Attorney General seek input from those people who 
have been involved in the process?  

Mr J.A. McGINTY:  I will get the commissioner to comment on the extent of public and stakeholder input. 

Ms Y. Henderson:  The commission regularly surveys all the people who lodge complaints and the respondents 
for their views on the process they go through.  We keep a record of all their comments.  If a comment is made 
about individual conciliators, the comment is delivered to the individual conciliation officers.  The comments are 
also compiled and quantified.  We take all those things into account.  There is quite often tension between parties 
wanting to get all the information in, wanting to respond to each other’s comments and wanting to have matters 
resolved as quickly as possible.  It is certainly our experience that the earlier we can bring the parties around a 
table, the more chance there is of resolving a matter before people get set in entrenched positions.  This dot point 
really refers to an ongoing process of trying to streamline our processes to get earlier conferences, because it is 
our view that that will resolve more matters. 

Mr T.K. WALDRON:  That is good.  When people are going through that process they could be quite 
emotionally involved and upset.  Has any thought been given to getting people’s comments once they have 
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cooled down - perhaps three or four years afterwards - and when they can look at it in the clear light of day and 
are not under pressure? 

Ms Y. Henderson:  We have not done that, no.  Once we have closed a file we do not tend to go back.  There 
might be obvious problems three or four years down the track about whether people are still residing at the same 
address and so on.  There is another issue that we take very seriously.  When we send details of a complaint to, 
for example, a proprietor of a business or a company director or whatever, we are extremely careful to ensure 
that the correspondence is marked confidential.  We want to ensure that any reference to that kind of matter does 
not fall into the wrong hands three or four years down the track when the matter has been settled and people are 
trying to get on with their lives.  We do not want it exposed to some third party that a person had been involved 
in, for example, a sexual harassment matter or whatever.  No; we have not followed these matters up three or 
four years later.   

Mr M.J. COWPER:  I refer to page 398 and the reasons the line item of adjustments has a budgeted figure of 
$54 000 and an actual figure of $78 000.  Is this linked to the previous question I asked? 

Mr J.A. McGINTY:  No, it is not related to the earlier issue we discussed, which was the substantive equality 
unit being transferred from the Premier’s office.  It is an accounting adjustment.  I am not able to give a detailed 
description of what it is, beyond the note in the papers that the adjustments are related to movements in cash 
balances and other accrual items, such as resources received free of charge, receivables, payables and 
superannuation.  I have no idea what that means.  The commissioner might be able to add more. 

Ms Y. Henderson:  I could add one small thing.  As a small agency, our payroll is done by the Department of 
Justice.  A nominal paper figure is included for services we receive free of charge from the Department of 
Justice.  It arrives at an accounting figure based on the cost to the department of doing our payroll and being 
responsible for our human resources matters, such as leave processing and all those sorts of things.  I think that is 
what that relates to. 

Mr P.B. WATSON:  The ninth dot point on page 401 refers to the provision of advice about, and the drafting of, 
civil laws making racial vilification unlawful in a number of areas of public life.  Can the Attorney General 
explain that to me, please? 

Mr J.A. McGINTY:  This goes back to the question that was asked earlier by the member for Nedlands about 
the discussion papers put out on religious and racial vilification.  The response we received about religious 
vilification was overwhelmingly that the public did not want us to go down the path of looking at religious 
vilification.  The threats to freedom of speech about religious matters and to the established religious 
organisations in this state would have been greater than any solution provided to other problems.  We have been 
interested in pursuing making racial vilification something that is capable of being dealt with by the 
Commissioner for Equal Opportunity in a non-criminal context.  The criminal law is there to deal with the more 
extreme cases of racial vilification, but we are looking at whether we ought to bring forward legislation to allow 
people to complain to the Equal Opportunity Commission about lesser cases of racial vilification and to have that 
complaint dealt with in a civil context rather than a criminal context.  A final decision has not been taken on that 
matter at this time, but it is something we are looking at.  The Commissioner for Equal Opportunity has provided 
us with advice on that issue. 

Ms S.E. WALKER:  I refer the Attorney General to the new act - the Criminal Code Amendment (Racial 
Vilification) Act 2004.  Have there been any prosecutions under these new provisions? 

[2.30 pm] 

Mr J.A. McGINTY:  Not to the best of my knowledge. 

Mr T.K. WALDRON:  I refer to the second dot point under major achievements for 2004-05 on page 401, 
which states -  

Continued to deliver a flexible and responsive conciliation service to the people of Western Australia 
including conducting conciliation conferences in regional areas, . . .  

Is that service conducted on a needs basis or only in major regional towns?  I note that it continues “and where 
appropriate undertaking home visits”.  Are conferences held on a needs basis or in towns such as Narrogin etc?  I 
know that they are held in Narrogin. 

Ms Y. Henderson:  This is purely in response to individual complaints.  For example, some of our officers made 
a journey to Collie to conciliate a complaint recently, which was successfully conciliated.  Other people from 
regional areas prefer to come to Perth and do not want matters dealt with in their local towns.  We tend to respect 
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the position of the complainant and the respondent and what is most convenient to them, unless it is extremely 
costly, such as travel to the north west.  In that case we would be more inclined to hold a teleconference. 

Mr T.K. WALDRON:  Would the commission consider travelling to destinations such as towns on the eastern 
fringe of the wheatbelt?  For instance, there might be a problem in Newdegate. 

Ms Y. Henderson:  Yes; for example, we have travelled to Katanning.  I am sure a journey to Newdegate would 
not take more than five or so hours, so it would not be a problem. 

Mr T.K. WALDRON:  The commission would get to go through a very nice electorate on its way! 

Ms Y. Henderson:  I am sure. 

Mr J.A. McGINTY:  Not very far to travel either! 

Mr M.J. COWPER:  Please give details of the expenditure under the heading “Other expenses” in the income 
statement on page 402.  I note that those expenses increase in the forward estimates for some reason and then 
drop significantly in 2008-09.  I am perplexed about why that is. 

Mr J.A. McGINTY:  It would include anything that does not fit into the specific expenses above that heading; 
that is, the cost of employee benefits, superannuation, supplies and services, accommodation, depreciation and so 
on.  One aspect that might be covered by “Other expenses” would be travel to Newdegate if an issue down there 
needed to be attended to.  It does not fit into the specific categories above the heading.  It is just an accounting 
standard to ensure that everything is accounted for.  If the member wants more detail on the specific make-up of 
that - 

Mr M.J. COWPER:  I understand there needs to be an operating budget that accounts for miscellaneous items.  
However, there is a steady increase from $143 000 to $157 000 and $180 000, but it drops by some $45 000 in 
the final year to $135 000. 

Mr J.A. McGINTY:  Yes. 

Mr M.J. COWPER:  As opposed to the continuity of a rise. 
Mr J.A. McGINTY:  Yes.  We are talking here about categorising other expenses at $157 000 in a budget of 
$2.6 million for the total cost of services.  It is simply a catch-all provision rather than continuing the list down 
the page and itemising everything in great detail.  The lesser amounts are all bundled together in accordance with 
acceptable accounting standards. 
Mr M.J. COWPER:  I understand. 
Mrs J. HUGHES:  On page 400 there is reference to the delivery of an advocacy course for indigenous people 
and communities.  Will the Attorney General indicate to where they were delivered and whether they are to be 
continued? 

Ms Y. Henderson:  This was a course that was conducted in the goldfields for indigenous advocates called 
“Tracking your Rights”.  It is a well-established program that was developed by the national Human Rights and 
Equal Opportunity Commission and delivered in conjunction with the federal agency.  Quite a group of 
indigenous people completed this course and now act as advocates and first port of call for people within that 
community who want to know about their rights under the Western Australian Equal Opportunity Act and the 
federal legislation.  They then liaise with us and assist people to formulate their complaints if they require 
assistance.  
Mrs J. HUGHES:  Will the course continue into the next financial year? 
Ms Y. Henderson:  At this stage we do not have plans for any further course because we have not been offered 
any matching funding from the federal body.  Currently, indigenous advocates are welcome to attend our 
ordinary courses, which we have extended to regional centres this year for the first time, should a need be 
identified in other areas for this sort of course.  However, this course was purely for indigenous advocates.  
Should HREOC again offer us funding to run such a course, we would be very pleased to do so. 

Ms S.E. WALKER:  If a person has already filed a police complaint for sexual harassment, does that impact on 
the decision by the commissioner or her department on whether to take on the case? 
The CHAIRMAN:  I ask the member for a page number. 

Ms S.E. WALKER:  I am sorry, it is the third dot point under significant issues and trends on page 397.   

Mr J.A. McGINTY:  The simple answer is no.  Each complaint continues to be progressed independently of 
each other, assuming that a crime is revealed. 
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Ms S.E. WALKER:  Does the Attorney General have an analysis of how many have now gone to mediation; 
and, if not, could I have one? 

Mr J.A. McGINTY:  How many what? 
Ms S.E. WALKER:  Since the Equal Opportunity Commission has taken a proactive approach, how many cases 
that have come before it have gone to mediation and negotiation rather than to a hearing? 

Mr J.A. McGINTY:  This is specifically sexual - 
Ms S.E. WALKER:  On any case. 
Mr J.A. McGINTY:  All cases? 

Ms S.E. WALKER:  Yes. 
Ms Y. Henderson:  Is the member asking when it is at the stage of reaching the tribunal?  I am trying to be clear 
on the question. 
Ms S.E. WALKER:  The dot point states -  

The Commissioner’s Legal Officers have continued to adopt a proactive approach to resolving 
complaints . . .  

Since that proactive approach has been taken, how many cases have gone to mediation and negotiation rather 
than litigation? 
Ms Y. Henderson:  I can provide that information through the Attorney General to the member.  I would have to 
get it from the tribunal, as it keeps its statistics independently.  This dot point is emphasising that our legal 
officers, who act under the legislation on behalf of the complainant at that stage, seek and do everything within 
their power to resolve the matter at a mediation conference rather than go on to a full hearing.  The reason we 
have highlighted this as a dot point, as the Attorney General pointed out, is that some respondents take a very 
litigious view and will almost stand and say at a directions hearing that they do not want to go to a conference 
but go straight to a hearing.  We are just saying that it is our policy never to do that.  We are always prepared to 
mediate and use our best endeavours to try to resolve matters at the mediation, which is usually scheduled.   
[2.40 pm] 

The CHAIRMAN:  Is the Attorney General prepared to provide that as supplementary information? 

Mr J.A. McGINTY:  Yes. 

Ms Y. Henderson:  We can provide it, but it will have to be provided through the tribunal.  The Equal 
Opportunity Commission does not keep those types of statistics.  Once a matter has left the commission, it is in 
the province of the tribunal.  The tribunal does keep those statistics; therefore, we can seek them and provide 
them to the member. 

The CHAIRMAN:  Is the Attorney General happy to provide that information? 

Mr J.A. McGINTY:  Yes. 

[Supplementary Information No B2.] 
Ms S.E. WALKER:  Is the Attorney General’s adviser saying that the legal officers at the Equal Opportunity 
Commission do not have control of individual files until the litigation has finished? 

Mr J.A. McGINTY:  The short answer to the question is that once a matter goes to the tribunal, the file goes to 
the tribunal and ceases to be under the control of a particular officer in the Equal Opportunity Commission. 

Ms S.E. WALKER:  Does it have nothing further to do with it? 

Mr J.A. McGINTY:  The commission is aware of the outcome and things of that nature, but it does not retain 
control over the file. 

Ms S.E. WALKER:  Do the local officers not do the legal work in the tribunal? 

Mr J.A. McGINTY:  Yes, they do. 

Ms S.E. WALKER:  Does the legal officer who originally had the file work with that file through to its 
conclusion, when the case goes before the tribunal?  I see the Attorney General’s adviser nodding. 

Mr J.A. McGINTY:  Keep going.  

Ms S.E. WALKER:  Is the adviser nodding? 

Mr J.A. McGINTY:  Was that the question? 
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Ms S.E. WALKER:  Yes.  It has been suggested that a file goes to the tribunal and that the Equal Opportunity 
Commission has nothing more to do with it.  Is it not a fact that the legal officer sees the file through to its 
conclusion? 

Mr J.A. McGINTY:  The file is transferred to the tribunal.  The legal officer continues to act on behalf of one of 
the parties to the hearing before the tribunal but the file itself will have left the Equal Opportunity Commission 
and been sent to the tribunal for determination. 

Ms S.E. WALKER:  What happens to the file at the end? 

Mr J.A. McGINTY:  The commissioner will explain. 

Ms Y. Henderson:  The Equal Opportunity Commission keeps a file that shows the progress of the matter until 
the end of the conciliation process.  If the conciliation process fails, we send the appropriate documentation to 
the tribunal, which creates a new file.  That file records the legal proceedings within the tribunal.  The file that 
remains with the Equal Opportunity Commission shows the matter only up to the end of the commission’s 
dealing with the conciliatory matter.  The legal file is then the property of the tribunal.  Obviously the Equal 
Opportunity Commission does not send anything to the tribunal that relates to the confidential conciliation 
attempts within the commission, because it is without prejudice. 

Ms S.E. WALKER:  That is my point.  From what we were told it seems that files are sent to the tribunal and do 
not ever return.  In fact, the file stays with the commission and another file is prepared.  I presume that copies are 
taken from that file and they are sent to the tribunal.  However, does the file at the Equal Opportunity 
Commission record what happened at the tribunal regarding the legal officer? 

Ms Y. Henderson:  My understanding of the original question was about the outcome in the tribunal - 

Ms S.E. WALKER:  It is important. 

Ms Y. Henderson:  I was trying to explain that we record through our computer databank the outcome of every 
conciliation determined by the conciliation commission.  We do not enter into our computers the outcomes of the 
tribunal.  The tribunal records those outcomes in its own record-keeping system.  Obviously each legal officer 
who represents a complainant in the tribunal has a bundle of papers relating to that matter.  However, the 
complete file of the whole of the proceedings of the tribunal remains at the tribunal.  If I wanted to know the 
percentage of all matters that go to the tribunal that are successfully conciliated before going to a hearing, I 
would ask the tribunal to extract that figure from its databank. 

Ms S.E. WALKER:  Does the legal officer record on the commission’s file what happened at the tribunal?  I am 
not talking about the committee system.  The commission’s legal officer must keep a recording on file of what 
happened.  That must happen. 

Mr J.A. McGINTY:  No, that is not recorded on the conciliation file, because that file would have finished. 

Ms S.E. WALKER:  How is it signed off?  When the legal officer leaves with the file from the commission, 
does the legal officer not sign off on it and say what happened to that file or to the person involved? 

Mr J.A. McGINTY:  The recording of outcomes is done by the tribunal, not by the commission.  The file 
effectively finishes at the conciliation stage in the Equal Opportunity Commission because the matter becomes a 
tribunal proceeding. 

Ms S.E. WALKER:  Therefore, it remains unfinished at the commission?  I do not think so. 

The appropriation was recommended. 
 


